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THE RIGHT TO ASYLUM
IN THE EUROPEAN UNION:
WHAT IS HAPPENING?
Contradictions, insufficiencies and opportunities
in the Common European Asylum System

ABSTRACT
The aim of this seminar was to focus on the challenges posed by the Common European Asylum System
(CEAS) and its reform process, which proposals, many of which controversial, are currently on the table,
where the negotiations are headed towards and what stage the harmonisation process is at. National and
international experts have given a holistic global vision of the situation of the right to asylum in Europe by
fostering social dialogue and policies between entities and institutions, with the purpose of analysing the
advancement and direction of the latest reforms and proposals put forward, and what impact they could have
both locally and internationally.

Disclaimer
*The Catalan Refugee Aid Commission is exclusively responsible for the contents of this report and solely
expresses the opinions of those speakers who have participated in it.
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1. OPENING
The aim of this seminar was to focus on the challenges posed by the Common European Asylum System
(CEAS) and its reform process, which proposals, many of which controversial, are currently on the table,
where the negotiations are headed towards and what stage the harmonisation process is at.
National and international experts have given a holistic global vision of the situation of the right to asylum in
Europe by fostering social dialogue and policies between entities and institutions with the purpose of
analysing the advancement and direction of the latest reforms and proposals put forward, and what impact
they could have both locally and internationally.
Opening the day are Carme Gual, Director of the Catalan Agency for Development Cooperation (CADC) and
Miguel Pajares, President of the Catalan Refugee Aid Commission.
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2. THE CURRENT SITUATION OF THE RIGHT
TO ASYLUM IN THE EUROPEAN CONTEXT
MIGUEL PAJARES, Catalan Refugee Aid Commission (CRAC)
CEAS is what the EU has established to deal with asylum. It began in about the year 2000 and was built upon
the system of pre-existing laws of the different member states. But, is the right to asylum respected within
Europe? The Geneva Convention limits who can be called a refugee: those persons who suffer some form of
persecution and find themselves outside the borders of their country. However, Europe is not respecting these
lines. In order to get around this obligation, the EU is excused by the inappropriately named “fight against
illegal immigration”, a term which the CRAC does not subscribe to, in order to develop ways of impeding
refugees so that they cannot arrive on European territory nor apply for asylum legally and safely within
European territory. Many people who “jump fences” or “board small boats” do so in order to flee from conflicts
and should be called refugees. However, they are called immigrants because there is no international
agreement that obliges the taking in of immigrants. In this way, European countries evade their obligation to
protect those seeking asylum. It is said that everyone in the world has the right to leave their country but,
although seemingly a contradiction, one doesn´t have the right to enter another.
Visas are the first measures used to impede entry. Visas are not given to those who are fleeing from conflicts.
For example, Spain used to issue Syrians visas with relative ease. When the conflict began, Spain stopped
issuing them, just when they were obligated to do so. Another measure is making agreements with third
countries (Morocco, Turkey, etc) to block migration flows and persons seeking refuge on their way towards
Europe. What significance does this have? That refugees (in countries in conflict) must risk their lives (mafia,
dangerous passages, etc) to get to safe territory.
CEAS reforms have moved in a more restrictive direction. In addition, the reception/admittance policies are
very different from one country to another. Finally, another measure which severely limits the right to asylum
is the speedy process of rejecting applications (this detracts from the individual analysis of each case). Since
2000, the EU has been dealing with all these disparate policies in order to homogenise the right to asylum and
its regulation within Europe, although the proposals currently on the table are full of ambiguities and broad
discretion.
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3. PROPOSALS, MODIFICATIONS AND CHALLENGES
OF THE NEGOTIATIONS OF THE NEW CEAS
SILVIA MORGADES, Pompeu Fabra University
One of the most controversial aspects continues to be the Dublin Regulation. Europe as a political construction
is disintegrating because of Greece, Italy and in the future, Spain. It is handling the inappropriately called
“refugee crisis” badly and the result of the way in which it handles it will be a prelude of what is to come in
Europe in the future.
Some indicators for the diagnosis are:
• In 2015 irregular entry points were triggered on the exterior borders of the EU. There is an exponential and
correlative increase between the demands of asylum and these irregular entry points. The more the flow is
restricted, and the levels of migration control are increased, the greater the insecurity is for the people who
form part of this flow: such as a greater number of deaths in the Mediterranean, for example, more mafia
managing the passage, etc
• The reception of applicants of international protection are not well distributed among European countries.
Some states are particularly affected and suffer cultural, social and political tensions as a result of this
imbalance. In 2015, there was what some experts call “the perfect storm”: exponential growth in the flow of
refugees plus the desire to use immigration as a geopolitical instrument by some countries, along with the
conflict and consequent humanitarian disasters suffered in some parts of the world. This led to a migration
crisis, which in fact is a CEAS crisis, and of all the areas of freedom, security and justice of the EU
(Schengen).
• Roughly half the applicants of international protection in the EU receive a negative response from the
institutions. A positive or negative response changes significantly depending on which EU country receives
the application. What happens to those who do not receive a positive response to their application for
international protection? The majority are not expelled from the country: they stay unlawfully. And the longer
they stay, the more complicated it is to return. It is a deep-seated problem.
This “crisis” goes to show the weakness of the CEAS; it is not a system because in order to be a system, it
would need to be comprehensive. It is not common, given that it is not harmonised, and the percentage of
positive decisions are not equal nor even similar to the negative ones. It is unfair for States and asylum
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3. Proposals, modifications and challenges of the negotiations of the new CEAS

applicants given that the country of arrival and the result of the application are not indifferent. In this
inappropriately named crisis, the CEAS has been subjected to a stress test which it has not passed. The
principle of non-refoulement does not compensate solidarity mechanisms and equal distribution among
countries, but neither have secondary movements of applicants of international protection been avoided.
In 2015, the European agenda for migration was created with three main themes:
• To avoid secondary movements of asylum-seekers
• To avoid “system abuses” and so-called “asylum shopping”
• To create the foundations of a more efficient and fair system, which will reduce discrepancy among states.
The Dublin Regulation was the first measure for asylum matters taken on a European level, even before the EU
made such asylum competences. The basic principle is that only one of the participating states in the system
will examine the application and the rest will reject any new application presented by an applicant already
denied. This nurtures mutual trust among the member states, which supposes that all the states are safe and
follow protocol correctly. Unfortunately, the Dublin Regulation has failed by creating two groups of exceptions:
those exceptions based on the European standards of protection of individual human rights and exceptions
based on systemic deficiencies, with failed states managing asylum where the applicants are in an especially
vulnerable situation, as could be the case in Greece or Italy.
One of the new proposals for future regulations of Dublin IV is that there is a distribution of refugees in
proportion to the GDP and population of each country (although it probably won´t be tried). The problem with
this former filter continues to be that the arrival state must examine the admissibility of the application and the
responsibility of processing the application will continue to fall upon the country of first arrival.
The conclusions of this evolution are as follows:
• There are and there will continue to be problems with the CEAS mechanisms: the profile of the applicant is
not considered nor are preferences admitted; family ties are ignored; the qualifications of the applicant;
linguistic criteria etc
• International protection continues to be subject to migration flows and border control: the system is not fair,
neither for the state nor the applicants.
• The solution is to distribute the responsibility among the member states of the EU and make a 180 degree
turn away from drifting intra-EU solidarity towards the externalisation of borders and responsibility of third
countries.
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4. THE GREATEST OMISSIONS OF CEAS
PALOMA FAVIERES, Spanish Refugee Aid Commission
The main problems of the CEAS are:
• Speaking about avoiding secondary movements or relieving pressure of
migration flows suffered by Greece and Italy, for example, and not of the
situation experienced by the applicants of international protection.

• There is no limit as to how long people can remain at border posts “in the
case of disproportionate arrivals”. It is an ambiguous reason and could
leave room for abuse.

• The lack of compliance with relocation agreements: in Europe, the
average compliance with these agreements is a mere 25%.

• A consensus among the member states is lacking.

• The lack of harmonisation of common asylum policies, as well as
leading to contradictory situations: for example, Spain accepts and
grants asylum to all applicants from countries such as Afghanistan, but
Greece doesn´t, which means that if the application is processed there,
it could remain in a legal loophole whereas Spain would grant them
international protection.
• EU border policies are externalised: in 2018, the number of arrivals were
reduced thanks to, on the one hand, the agreement with Turkey and, on
the other hand, Libya becoming an EU partner undergoing more and
more border policies.

• A complete lack of safe and legal routes, which is one of the main
reasons for secondary movements. Applicants of international
protection undertake secondary movements because they are not
guaranteed decent conditions on arrival.
• Invisible hurdles at external borders (airports etc) are not kept in mind.
• If among autonomous communities the inequality of access and
guarantee of existing asylum procedures are visible depending on the
point of arrival, on a European level it is even more pressing.

• Bureaucratic matters are prioritised, for example uploading the
asylum-seekers´ fingerprints to EURODAC, but at the same time
guarantees are reduced for those asylum-seekers and even those who
were
previously
granted
international
protection.
Those
asylum-seekers remain bound to their arrival country for their whole
lives, without considering family ties, languages or preferences.
Secondary movements are penalised when in fact their restriction is
contrary to the human rights convention signed by the EU.
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5. THE COLLAPSE OF THE EUROPEAN SYSTEM OF
ASYLUM AND THE SO-CALLED “REFUGE CRISIS”
HÉLÈNE SOUPIOS-DAVID, France Terre d’Asile
It is true that there was an increase in asylum-seekers in Europe, which began in 2015, but we must not forget
that there was an increase in refugees not only in Europe, but also throughout the world, which is hardly
spoken of. On the other hand, Europe went through similar situations, like the Balkans War, where the media
had already spoken of a “refugee crisis”. Thus, the situation which arose in 2019 was not something which we
had not seen before and NGOs questioned why instead of being called a “refugee crisis”, it wasn´t called “a
crisis of solidarity”. The media play an important role in the creation of imaginary “mass of migrants”, “chaos”,
“fear”, “an avalanche”, all of which foster certain attitudes, when in fact the first reaction of citizens was one
of solidarity. NGOs received a lot of applications to be a volunteer.
There is a difference between the law and the practices of the CEAS, given that the minimum standards are
treated with wide-open interpretation. For example, a directive for temporary protection exists in the case of a
massive flow of migrants, but in 2015 using this instrument was not even considered. The reform of the CEAS
is now in a deadlock, which will further be complicated by the proximity of European elections in 2019. We do
not know whether countries will go ahead with negotiations and reach an agreement, or whether it will be left
on the shelf.
There have been, in general, policies to get around the Dublin Regulation:
1) The proliferation of bilateral agreements between countries, for example, the bilateral agreements between
Germany and Greece, Germany and Portugal or the negotiations between Germany and Spain.
2) Agreements for readmission and push-backs, for example in the French-Italian border
3) Agreements of ad hoc solidarity: for example, the case of the Aquarius boat, which is not a sustainable
model and is not really cooperation, rather off the cuff improvisation.
Everything points to the fact that the Dublin Regulation didn´t work before the “crisis” of 2015. Past failures
are the same as those now. A reform where solidarity is at the centre is being called for by organisations, with
European offices for asylum, more information for the applicants, a relocation mechanism which takes the
preferences of the applicant into account and which carries out transfers only when decent conditions exist.
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6. DISEMBARKATION PLATFORMS AND
CONTROLLED CENTRES
ÉTIENNE DE PERIER, EU Migration and Home Affairs
The limitations of the EU asylum system must be considered: on the one
hand, the differences among EU member states, and on the other, the
increased arrivals during a short period of time and the implied difficulty
of their management. Furthermore, if we observe the trends and
demographic problems which some countries come up against (change of
climate, conflicts, etc) these trends will continue to increase.
These ideas were born from the exploration of common proposals among
EU countries. Disembarkation platforms would work respecting
international law and without voluntarily encouraging the pull factor, both
in EU territory and on the southern shores of the Mediterranean, plus they
would be in line with principles of solidarity. The idea is that they help to
discern between irregular migrants, who would be returned, and
refugees. With that in mind, structures to deal with refugees have not
been developed and the EC want to acknowledge certain boundary
markers, for example, the creation of tools to cope with the migration
flow: when a country experiences challenges due to “disproportional”
migration flow, it can request help from the EU (Italy or Greece, for
example). What are the lessons learned? In general, they are positive. It is
the first time that we have heard proposals of shared management of
border posts in practice.

are too premature to present anything definite, although the general idea
is to have a clearer framework to deal with sea rescue, on the one hand,
and on the other, to improve the process for asylum-seekers on both
shores of the sea, in line with human rights. The idea is blocked, but there
is consensus in the EC about the following points:
• Controlled centres should at the minimum work dealing with unlawful
migrants.
• They should work with existing tools within European legislation.
• They must be tried and tested voluntarily by member states.
• Finally, they should share good practices and knowledge.
Final observations: the position of the EC is to put this idea into practice
and see what they can do. Secondly, to ensure the focus is not on
strengthening Europe but rather on processing the migration flow in
accordance with international law and provide support to refugees.

The Commission proposes to have a coordination role over the land, acting
like a controlled centre and identifying needs, ready to give support and
infrastructure, help with the detection and identification of reports of the
arrival of migrants etc, providing the use of EU funds in the reception
installations, helping to identify vulnerable groups, helping with voluntary
transfers, returns, etc. All these proposals are still at an early stage and
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7. RESETTLEMENT UNDER THE EUROPEAN UNION
FRAMEWORK: FROM A HUMANITARIAN PERSPECTIVE
TO A TOOL FOR THE MANAGEMENT OF MIGRATION?
KATHARINA BAMBERG, European Policy Centre
It has its beginnings in the Second World War, but from the seventies, the criteria for resettlement have been
developed, systemised and has gone from collective cases to individual ones, becoming a primary tool in the
international protection of refugees. There is consensus that after multiple processes and revisions made on
a European level, today resettlement needs to grow at a steady rate, in line with the needs.
The EU has administered two ad hoc resettlement groups, in 2015 and 2017. In 2015, 23 000 people were
resettled and up until September 2018, around 38 000 globally. This took place voluntarily and was coordinated
on a European level.
Proposed EU framework concerning resettlement:
• It is assumed that it must be systematic and structured and move away from a national level to that of the EU,
with the objective of establishing safe and legal ways on an EU level.
• Although to begin with, it is thought to be a humanitarian course of action and that the use of resettlement
shouldn’t be used as a tool for migration control, it has ended up being instrumentalised as a tool for
strategic control of migration flow. This leads to the paradox that a measure made to permit migration
movement in the EU ends up steering towards selective control mechanisms and systems of dissuasion.
• The system penalises the initiative of the applicants on the migration passage.
• There is a contradiction in the very nature of the disembarkation platforms: initially, these platforms were
thought to curb so-called “illegal migration” of asylum-seekers and anticipate the resettlement of the latter
group in the EU, but at the same time, they exclude those migrants who have tried to cross EU borders
unlawfully (which are basically all the people who arrive at the disembarkation platforms)
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7. Resettlement under the European Union framework: From a humanitarian
perspective to a tool for the management of migration?

• Discriminatory selections: potential factors of integration as a criterion for resettlement are stressed, for
example social and cultural ties which could facilitate integration. This can be positive but also negative,
given that in practice it means that members of the EU could choose asylum-seekers based on their
usefulness, leaving aside humanitarian eligibility.
• Cooperation with third countries means an increasing dependence of the EU upon other countries to manage
immigration and stop migration flows. This means overburdening third countries and, finally, puts refugees´
safety and living conditions at risk.
By way of conclusion, there is a fundamental disagreement between the European Parliament and European
Commission (the so-called “humanitarian vision” as opposed to one simply of red tape) and the paradigm shift
of the EU´s focus on migration bolstered by a focus on migration based on economic interests. Finally, the EU
framework regarding resettlement could be useful in the short term, but at the same time, this policy is
putting off something that the EU will have to face eventually.
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8. CLOSING BORDERS AND NEW POLICIES OF
COOPERATION WITH THIRD COUNTRIES
BLANCA GARCÉS, Barcelona Centre for International Affairs
(CIDOB)
We think of borders as something natural, but from a historical perspective, this is not the case and even less
so the way we know of them now in a European context. Not only do geographical borders exist, but also those
made from paper, visas, permits etc, to avoid people leaving and long before arriving and not only are they in
public hands but in private ones too. As efficient as these borders are, they remain problematic: exclusion and
migration control in themselves are limited in the context of a liberal democracy, basically because this
exclusion is limited by the law and the citizens (by legal and judicial limits, by critics and by accountability)
Borders are also disputed by several actors and factors (for example, Spain has acted in opposition to some
court sentences). The desire to externalise border control is born from this problem: they seek to escape these
controls, from civil society, from judicial bodies and from being held accountable. It is not strange that it is
precisely here where there is a firm consensus among the member states and not in the harmonisation of the
European asylum system. The EU defines it as an external dimension of asylum policies: that immigration
cannot only be regulated within the EU, but rather with the cooperation of third countries, and in a way, this
leaves those countries to make EU migration policy in exchange for agreements, political coexistence and
economic pacts.
In the 80s, policies of no entry (or no-exit) began. Afterwards, the concept of a safe third country developed,
based on the idea that it was possible to reject an asylum application given that they would be returned to a
supposedly safe transit country. From then on, economic and political investments increased towards those
third countries. After 2015, some new and worrying trends have been added: firstly, the EU-Turkey agreement,
which not only represents the materialisation of migration control but also the externalisation of international
protection. It implies a return to intergovernmental cooperation to avoid European parliamentary controls. We
are facing a proliferation of deals which in fact are not deals, but a mere press release. Not only are we helping
the externalisation of border space, but also the internalisation of state of emergencies and insecurity. And
finally, a latest trend: the externalisation of sea rescue. If Libyan Sea Rescue performs a rescue, it no longer
incurs a breach of the principle of non-refoulement, rather a mere internal return on a national level.
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8. Closing borders and new policies of cooperation with third countries

What are the effects of these policies?
1) They produce a space where the law is not yet applied, a space of exception, inside and outside our borders.
It is considered beyond sovereignty mapping. But if the EU finances migration policy control in Morocco,
detention centres in Mauritania o Libyan Sea Rescue, everything that is done with EU money is also our
responsibility. It should also be our responsibility to know what is happening.
2) Vulnerability is created (even more so), an increase of arrests, arbitrary deportations, etc. Not only of people
in transit, but those residing in transit countries.
3) We create new displacements among southern countries.
4) We see how these externalisation policies are weakening the EU: it not longer wishes to be a transformer,
to change trends based on humanitarian values, but simply to maintain the current situation and avoid
migration flow.
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9. OPEN QUESTIONS
Is it truly possible/feasible to have an identification centre and process asylum-seekers outside European
territory in accordance with international law?
Étienne de Perier: When we speak of disembarkation platforms in third countries, we still do not know
if the idea would be to apply European law extraterritorially or international law, but in any case, the
treatment and procedures applied to those people would be in line with international agreements.
David Moya: If disembarkation platforms are created in Tunisia, for example, with the aim of creating
the leg which is missing from the right to asylum in the EU (facilitating a legal and safe passage), it
could indeed be a good proposal. We need ways in which people can safely access Europe and take less
risks in transit.
Blanca Garcés: Most people who arrived in Europe have arrived by themselves unlawfully, not because
any states gave them access. A resettlement program in and of itself should be welcomed, but if we
look at what this resettlement program has ended up as (selection based on their potential to integrate,
migration control policies, etc), the future is bleak.
Hélène Soupois-David: We shouldn´t mix disembarkation centres with those which process
asylum-seekers. We must stop being Eurocentric, for example, some third countries have better
protection systems than some members of the EU (like Serbia and Turkey who have taken in thousands
of people better than in Hungary)
More and more, the EU is adopting an executive role in practice, a control of the activity of the administration
(by means of the creation of European agencies etc). This, for example, has meant that some EU states have
not shown any desire to fulfil their quotas for relocation. There is a trend to decrease the capacity of control
and accountability of these European agencies, a certain blurring of responsibilities. At times, it is not clear
who is responsible for what, and as a result, the possibility to hold accountable is further away and more
difficult.
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